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©nttcb States Court of Appeals 

District of Columbia 


No. 9606 


Abigail H. Villaret, Appellant , 
vs. 

Armaxd Villaret, an infant, by his next friend, 
Lyle A. Brookover, Appellee. 


Appeal From the District Court of the United States 
for the District of Columbia I 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal to review an interlocutory order of the 
District Court of the United States for the District jof 
Columbia. This Court has allowed a special appeal of the 
appellant herein from this interlocutory order. 

The jurisdiction of the District Court is based on Section 
44, Title 18, of the Code of Laws for the District of Coluip- 
bia, 1929. 




The* jurisdiction of this Court is based on Section 26, 
Title 18, of the Code of Laws for the District of Co¬ 
lumbia, 1929. 


STATEMENT OF THE CASE 

This is a tort action instituted by the Appellee, Armand 
Yillaret, an infant, by and through his next friend, Lyle 
A. Brookover, for personal injuries sustained in an auto¬ 
mobile accident which occurred on December 20, 1946, on 
U. S. Route No. 1 in the State of Maryland. At the time 
of said action the Appellee, Armand Villaret was riding 
as a passenger in an automobile operated by the Appellant, 
Abigail H. Yillaret. A collision occurred on this highway 
between the automobile operated by Appellant Abigail II. 
Villaret and a second automobile operated by one Carroll 
W. Ruhl, who is a named defendant in the suit instituted 
by the Appellee in the District Court. The Appellee alleges 
in the complaint filed in the District Court that he sus¬ 
tained certain personal injuries by reason of the negligent 
operation of the vehicle operated by Carroll W. Ruhl or 
the vehicle operated by Appellant Abigail H. Villaret or by 
reason of the negligent operation of the respective vehicles 
of each of these two named defendants. The Appellee 
Armand Villaret is an unemancipated minor who resides 
in the family home with his mother the appellant herein. 
(App. 2). 

In accordance with the provisions of Rule 12 (b), Federal 
Rules of Civil Procedure the Appellant filed a motion to 
dismiss the complaint in the District Court on the ground 
that the complaint failed to state a claim upon w’hich relief 
could be granted. (App. 3). Further the Appellant by 
and through her counsel of record executed a stipulation 
which was entered into by and between Appellant and Ap¬ 
pellee herein and the said stipulation was filed in the Dis¬ 
trict Court, prior to the hearing of the motion to dismiss. 
(App. 4). 



The motion of the Appellant in the District Couit to 
dismiss was denied. (App. 6). 

i 

STATUTES 

| 

Acts 1929, C 561, §1; Code Art. 72A § 1, (Supp. 1935). 
The relevant portion of this statute is as follows: 

“The father and mother are the parents and Natu¬ 
ral guardians of their minor child and are accord¬ 
ingly charged with its care, nurture, welfare and (edu¬ 
cation.” 

I 

STATEMENT OF POINTS 

1. The accident complained of occurred in the S^ate 
of Maryland and consequently the right of recovery de¬ 
pends upon the law of the State of Maryland. 

2. The Appellee herein is an unemancipated minor who 
has instituted a suit against his mother for personal in¬ 
juries sustained while he was riding as a passenger in the 
automobile operated by his mother. Such an action is con¬ 
trary to the public policy and law of the State of Maryland. 

3. The existence of a liability insurance policy is im¬ 
material and irrelevant to the issues before the Court in 
the action instituted by the appellee herein in the Dis¬ 
trict Court. 

i 

SUMMARY OF ARGUMENT 

I 

An unemancipated minor cannot maintain a tort action 
against his parent and natural guardian for personal in¬ 
juries sustained by the minor by reason of the alleged 
negligence of the minor’s parent as such an action is con¬ 
trary to the public policy of the State of Maryland. 
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ARGUMENT 

I. 

The Accident Complained of Occurred in the State of 
Maryland and Consequently the Right of Recovery De¬ 
pends Upon the Law of the State of Maryland. 

In view of this Court’s recent pronouncement in the case 
of Harry P. Gidding, Appellant vs. Jacob L. Zellan, Ap¬ 
pellee, decided on March 24, 1947, 75 Washington Law 
Reporter 546, there can be no question but that the law 
is well settled that the right of recovery in this cause 
of action, where the accident and resulting injuries com¬ 
plained of occurred in the State of Maryland, is governed 
by the law of that State. This Court pronounced that law 
and based its decision on the cases of Rubenstein vs. Wil¬ 
liams, 61 App. D. C. 266, 61 Fed. (2d) 375; Paxson vs. 
Davis, 62 App. D. C. 146, 64 Fed. (2d) 492, and Western 
Union Telegraph Co. vs. Brown, 234 U. S. 542, 547. It 
would certainly appear that Appellant need not address 
herself any further to this point. 

II. 

The Appellee Herein Is an Unemancipated Minor Who 
Has Instituted a Suit Against His Mother for Personal 
Injuries Sustained While He Was Riding as a Passenger 
in the Automobile Operated by His Mother. Such an 
Action Is Contrary to the Public Policy and Law of the 
State of Maryland. 

It is believed that this case presents a new question to 
this Court and further that Appellant’s main point has not 
actually been determined by the highest court of the State 
of Maryland. From the statement of the case made herein 
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I 

and the record before this Court, the following uncofitro- 
verted facts are (a) the Appellee, Armand Villaret ijs an 
unemancipated minor, (b) that he was riding as a j pas¬ 
senger in the automobile operated by his mother, the| Ap¬ 
pellant herein, (c) that the automobile of the Appellant 
was involved in a collision with another vehicle operated 
by one Carroll W. Ruhl, who is a co-defendant in the 
action instituted by the Appellee in the District C<j>url, 
and (d) that the accident complained of occurred in| the 
State of Maryland. (Joint App. 2). j 

Though the particular point involved herein presents a 
novel one to this Court for determination, the same ques¬ 
tion has been determined by the courts of many states. An 
examination of the leading authorities and the overwhelm¬ 
ing majority of the authorities on this point establishes 
that as a general rule it is held that no action may be 
maintained against a parent or one standing in Joco 
parentis by a minor child, for a tort committed by the 
former against the latter. In a case in which this question 
was presented to the highest court of the State of Massa¬ 
chusetts, Luster vs. Luster , 299 Mass. 480, 13 N. E. (2d) 
438, that Court stated: 

I 

“Such action, at least when not collusive, would! al¬ 
most inevitably tend to the destruction of the pehce 
and unity of family life and to the impairment' of 
parental authority and discipline. In the continued 
intimate contact between parent and child through ^he 
long vears of the child’s minority manv occasions nhist 
arise out of which claims, real or specious, could be 
made that the parent had been negligent in some 
matter of commission or omission to the injury of the 
child. During the minority of the child such claims, even 
if valid, commonly could be investigated and prose¬ 
cuted only through the intervention of outsiders wh(|>se 
intrusions, not always disinterested, into the intima¬ 
cies of family life would seek excuse and justification 
on the ground that perhaps a cause of action might be 
unearthed for the benefit of the child. The action now 
before us was brought through a second cousin of 
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the plaintiff, who was appointed his guardian a few 
weeks after the accident. An equally repellent alter¬ 
native would be the saving up of such claims to he 
prosecuted by the child himself after reaching his 
majority, when the claims may have become stale and 
the witnesses no longer available. We are unable to 
accept the theory that the family as the ultimate social 
unit is so far moribund that these considerations have 
ceased to have vitality.” 

This case is one of the leading authorities on the particular 
problem under consideration and the general statement of 
the law as expounded by this Court finds further cor¬ 
roboration in annotations found in 31 A. L. R. 1157, 71 
A. L. R. 1071 and 122 A. L. R. 1352. All of these authori¬ 
ties set out the above general rule of law as the common 
law’ rule. 

It is interesting to note that this general rule of the com¬ 
mon law’ is so well entrenched that it likewise applies w’here 
there exists a parental relationship between plaintiff and 
a member of defendant partnership. See Annotation 101 
A. L. R. 1231 and cases cited therein. Furthermore, even 
in a jurisdiction w’here a plaintiff may institute a tort 
action directly against a defendant’s insurer, this general 
rule still asserts itself and an action by a minor plaintiff 
against his parents insurer is held to be not maintain¬ 
able. Segal et al vs. Ohio Casualty Co., et al. 224 Wis. 
379, 272 N. W. 665; also see annotation 110 A. L. R. S7. 
Tn the case of Lasecki vs. Kahari et al, 235 Wis. 645, 294 
N. W. 33 and Cannon vs. Cannon, 259 App. Div. 1055, 20 
N. Y. Supp. (2d) 605, the respective courts of the States 
of Wisconsin and New York ruled that a suit instituted 
by an unemancipated minor against the estate of his parent 
was not maintainable. Also in support of this same gen¬ 
eral rule see Boehm vs. C. M. Gridley & Sons, et al, 63 
N. Y. Supp. (2d) 587, 187 Misc. 113 and Mesite vs. Kirch- 
enstein, 109 Conn. 77, 145 A. 753. In the last cited case 
the Court delved thoroughly into the problem presented 
by the institution of an action by an unemancipated minor 
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against her parents for injuries sustained in an automo¬ 
bile accident and in sustaining the general rule referred 
to in this argument, the Court stated: 

‘ * Since the minor may, through another, sue liisj par¬ 
ent to recover property rights, it is asked, ar^ the 
property rights of a minor of more importance tp him 
than the rights of his person? No, but their pro¬ 
tection will not disturb the family relation as wi}l the 
action for personal injuries for every form of hegli- 
gence as well as for batteries.” 

The obvious conclusion which one reaches from an exam¬ 
ination of the authority referred to above is thai the 
allowance of such an action as is proposed by Appellee 
herein militates against sound public policy and ten<jis to 
break up the integrity and unity of the family relation, a 
relationship which the law zealously seeks to maintain. 

It is believed that the preceding portion of this argu¬ 
ment constitutes a sufficient background of the problem 
presented here and that our attention should now be di¬ 
rected to the decisions of the highest court of the State 
of Maryland, but it should be noted that the cases referred 
to in the preceding portion of this argument have played 
a role in the decisions of the Maryland Court relating to 
the general subject matter. 

An examination of the decisions of the Appellate Court 
of the State of Maryland reveals that the Court, has never 
been presented with the identical question herein bdfore 
this Court. However, the general subject matter of tort 
actions instituted by persons related to a defendant has 
been before this Court and it is submitted that a pebusal 
of these authorities certainly establishes that the phblic 
policy of the State of Maryland is such that the adtion 
instituted by the Appellee in the District Court is i not 
maintainable. 

In the case of Furstenburg vs. Furstenburg, 152 Md. 
247, 136 A. 534, it was determined that a wife could not 
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sue her husband for damages sustained in an automobile 
accident and again in David vs. David, 161 Md. 532, 157 A. 
756, it was held that no action could be maintained by a 
married woman for personal injuries against a partner¬ 
ship of which her husband was a member and the Court 
therein stated: 

“The rule at common law is that a married woman 
cannot maintain an action against her husband for in¬ 
juries caused by his negligent or tortious act”. 

In both of these cases it was argued on behalf of the re¬ 
spective plaintiffs that the Married Women’s Act gave 
to the plaintiffs a statutory right to institute such an 
action but the Court held that since such statute did 
not specifically so provide that the common law still con¬ 
stituted the law of that State, as to that particular point. 
In the case of Reigger vs. Bruton Brewing Co., 178 Md. 518, 
16 A. (2d) 99, the Court held that an employee’s wife could 
not recover from the husband’s employer for injuries sus¬ 
tained bv her as a result of the husband’s negligence while 
acting within the scope of his employment. In the opinion 
rendered by the Court in this case the previous decisions 
of this Court relating to the general subject matter herein 
involved are enumerated and verv clearlv trace the logic 
and consistency of the decisions of this Court following 
the general common law rule. A great deal of light is 
shed upon the particular problem presented here by the 
decision of the Court of Appeals in Maryland in the case 
of Schneider vs. Schneider, 160 Md. 18,152 A. 498, and it is 
respectfully submitted that this case is controlling and 
binding upon this Court in its determination of this appeal. 
In this case, the plaintiff instituted suit for personal in¬ 
juries sustained in an automobile collision whi'ch she in¬ 
curred while riding as a passenger in an automobile owned 
by her son, Ludwig, and driven by another son, James. 
The plaintiff instituted suit against both her sons and a 
third defendant, who was the owner and operator of the 
other vehicle involved in the collision. A verdict was 
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returned in favor of tlie third defendant but against the 
two sons awarding damages to the plaintiff. An appeal 
was taken from this verdict and this appeal resulted ip a 
reversal by the Court of Appeals as to each appellant 
without a new trial. The verdict as against the son, 
Ludwig, the owner of the vehicle, was reversed on the 
ground that he was neither the driver nor the master 
of the driver according to the evidence produced at ithe 
trial and by reason of the law of the State of Maryland 
since no agency was proven, a jury could not properly 
return a verdict against this defendant. As to the secind 
defendant, the son James, who was the operator of the ve¬ 
hicle at the time of the accident the Court likewise reversed 
the verdict and judgment of the lower Court finding that 
the law of the State of Maryland was such that a mother’s 
suit against her son was not maintainable. In its opinion 
the Court stated: 

“The obstacle to the mother's recoverv against 
James Schneider is in the fact that she sues a mhjior 
son, of whom she jointly, with the father is the 
natural guardian”. 

The Court then referred to the following statute: Actsj of 
1929 C 561 § 1; Code Art. 72 A § 1 (Supp. 1935). Contin¬ 
uing the Court stated: 

“A right of action at law is not one open to Any 
and all against any others, without reference to rela¬ 
tionships which may exist between them. This Court 
has decided that a wife cannot sue her husband for 
damages sustained in an automobile accident. Fhr- 
stenburg v. Furstenberg, 152 Md. 247, 136 A 534. i It 
appears that a majority of Courts in which the question 
has arisen have decided that a minor child cannot 
maintain such an action against its parent—a question 
differing somewhat from the one now decided. Hewlett 
v. George, 68 Miss. 709, 9 So. 8S5, 13 L. R. S. 6$2; 
McKelvey v. McKelvey, 111 Tenn. 388, 77 S. W. 664, 
64 L. R. A. 991,102 Am. St. Rep. 787,1 Ann. Cas. 130; 
Roller v. Roller, 37 Wash. 242, 79 P 788, 68 L. R. lA. 
893, 107 Am. St. Rep. 805, 3 Ann. Cas. 1; Small iv. 
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Morrison, 185 N. C. 577,118 S. E. 12, 31 A. L. R. 1135; 
Wick v. Wick, 192 Wis. 200, 212 N. W. 787, 52 A. L. R. 
1113; Motorese v. Motorese, 47 R. I. 131, 131 A. 198, 
42 A. L. R. 1360; Sorrentino v. do, 222 App. Div. S35, 
226 N. Y. S. 907 Affd. 248 N. Y. 626, 162 N. E. 551. 
Mesite v. Kirehenstein (1929) 109 Conn. 77, 145 A. 
753; Dunlap v. Dunlap (N. H. 1930) 150 A. 905. . . . 
‘That an action at common law cannot be maintained 
between a guardian and a ward while that relation 
exists’, said the Supreme Judicial Court of Massa¬ 
chusetts, ‘is clear’. The character of that relationship, 
the capacity in which the guardian acts, the duty to 
the ward’s property, (even if a guardian ad litem may 
be appointed where he is interested) forbid that they 
should occupy the distinctly adverse position of suitors 
at common law, especially as to transactions occurring 
since the guardianship commenced * * *. It is the 
relation in which the parties have stood to each other, 
rather than the fact that property has or has not come 
to the hands of the guardian, that renders it incon¬ 
venient and improper that either should undertake to 
sue the other at common law’. McLane v. Curran, 
133 Mass. 531, 43 Am. Rep. 535; Davis v. Davis, 135 
Miss. 214, 99 So. 673; Kidd v. Prince (Tex. Com. App.) 
215 S. W. 844; Davis v. Adm’rs of Ford, 7 Ohio 104, 
109, pt 2; Brown v. Howe, 9 Gray (Mass.) 84, 69 Am. 
Dec. 276; Smith v. Dudley, 16 N. C. 354”. 

Further in its opinion the Court stated: 

“It seems clear without citing further difficulties 
that, as has been stated, one person cannot at the 
same time occupy the -position of parent and natural 
guardian, fulfilling the functions developed upon that 
position and the position of plaintiff demanding dam¬ 
ages from the child at law. We need not dwell upon 
the importance of maintaining the family relation free 
for other reasons from the antagonisms which such 
suits imply. ‘Both natural and politic law, morality, 
and the precepts of revealed religion alike demand 
the preservation of this relation in its full strength 
and purity’. Schouler, Domestic Relations, § 223.” 

In 1937, the case of Yost vs. Yost, 172 Md. 128, 190 A. 
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753, was decided by the Court of Appeals for the State 
of Maryland. That was a case in which a minor of divorced 

" I 

parents instituted an action against his father seeking 
support and in its opinion in this case on Page 756, the 
Court stated: j 

“Apart from statutory regulations, however, a care¬ 
ful examination leads to the conclusion that a majority 
of the Courts in which the question has arisen have 
decided that, as a general principle, such an action as 
this cannot be maintained by or on behalf of a llninor 
child, against its parent for non-feasance as tb the 
performance of moral duties of support, or for nejglect 
. . . The doctrine is founded upon public policy], and 
is designed to preserve peace and harmony ojf the 
home, as well as to recognize the authority of the 
parent, under normal conditions, responsible for the 
maintenance of the home. Schneider v. Schneider; 
Hewlett v. George, 68 Miss. 703, 9 So. 885, 13 L. jR. A. 
682; Mesite v. Kirchenstein, 109 Conn. 77, 145 AJ 753; 
Dunlap v. Dunlap, 84 N. H. 352,150 A. 905, 71 A. L. R. 
1055”. I 

l 

It is realized that the case of Yost vs. Yost , sitpira, is 
certainly not on all fours with the cause before this (fourt 
but it does constitute a pronouncement upon the general 
subject matter and it is submitted that there can tie no 
question that the Court of Appeals of Maryland was restat¬ 
ing and reemphasizing the common law rule which' had 
been consistently pronounced in the State of Maryland in 
all of its decisions on this subject. It should be noted! that 
the Court cited the case of Schneider vs. Schneider , sipra, 
as well as three other cases from other jurisdictions. | The 
first case so cited is that of Hewlett vs. George , supra , which 
was evidently the first reported case in this country in 
which the question under discussion arose for judicial 
decision. In that ease a minor sought to recover damages 
from her mother for having caused her to be imprisoned 
in an insane asylum and in its opinion the Court stateid: 
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“But, so long as the parent is under obligation to 
care for, guide, and control, and the child is under 
reciprocal obligation to aid and comfort and obey, no 
such action as this can be maintained. The peace of 
society, and of the families composing society, and a 
sound public policy, designed to subserve the repose 
of families and the best interest of society, forbid to 
the minor child a right to appear in Court in the 
assertion of a claim to civil redress for personal 
injuries suffered at the hands of the parent. The state, 
through its criminal laws, will given the minor child 
protection from parental violence and wrong doing, 
and this is all the child can be heard to demand”. 

The second case cited with approval in Yost vs. Yost, 
supra, is that of Mesite vs. Kirchenstein , supra, which case 
has already been discussed in the preceding portion of 
this argument. Lastly the case of Dunlap vs. Dunlap, 
supra, is cited with approval in Yost vs. Yost, supra. 
Tn this last case the Court found that the minor son was 
in fact emancipated and the father had procured workmen’s 
compensation insurance and because of the combination 
of these circumstances the maintenance of such an action 
was permitted. 

Therefore, in summary, it would certainly appear from 
an examination of the overwhelming majority of authori¬ 
ties, most certainly including the decisions of the highest 
court of the State of Maryland, that the general rule of the 
common law was and is that such a suit as instituted by 
the Appellee herein is not maintainable: that such a suit 
would lead to the disruption of harmony within the family 
involved; that it is not conducive to fostering and en¬ 
couraging and protecting the proper and normal relation 
between parent and child and lastly would or could tend 
to collusion between plaintiff and defendant in some 
instances to the injury of others and to society in general. 
Tn no instance has the Court of Appeals of the State of 
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Maryland where the general subject matter herein inyolved 
has been presented to it has that Court permitted Sfuch a 
suit to be maintained. | 


The Existence of a Liability Insurance Policy Is Jmmi- 
terial and Irrelevant to the Issues Before the Court in 
the Action Instituted by the Appellee Herein in the 
District Court. 

I 

It can be seen from an examination of the record before 
this Court that it is stipulated to by the parties fjt the 
time of this accident the Appellant was covered by a policy 
of public liability insurance. (Joint App. 4). It is re¬ 
spectfully urged that this fact is irrelevant to the issue 
and appellant has taken this position throughout thisj case. 
In the case of Schneider vs. Schneider, supra, the pourt 
stated: j 

“Reference has been made in argument to policies 
or contracts held by one or both of the sons fc^r in¬ 
demnifying them against loss from recovery of judg¬ 
ment against them, but there is no reference in the 
record to such policies. This would not be relevant. 
The suit is not one on a policy and the possession of 
a policy by the defendant could not affect the disposi¬ 
tion of this case.” 

By this pronouncement the Court of Appeals of the State 
of Maryland was again following the conclusion reached 
in the case of Mesite vs. Kirchenstein, supra, and it is 
respectfully submitted that the majority of courts have 
indicated in their opinions in similar cases that the exist¬ 
ence of insurance is not relevant nor material to the issue 
involved unless and until the passage of legislation author¬ 
izing such a suit to be initiated directly against the insurer. 
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CONCLUSION 

In conclusion it is respectfully submitted that the Court 
erred in denying the motion of the defendant to dismiss 
and the same should have been granted and this Court 
should reverse the order with directions to the lower court 
to enter an order of dismissal in favor of the Appellant. 

Richard W. Galiher 
William E. Stewart, Jr. 

637 Woodward Building 

733 15th Street, N. W. 

Washington, D. C. 

Attorneys for the Appellant 
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®ntteb States Court of Appeals 

District of Columbia 


No. 9606 


Abigail H. Villaret, Appellant, | 

v. I 

Armand Villaret, an infant, by his next friend^ 
Lyle A. Brookover, Appellee. 


Appeal from the District Court of the United States 
for the District of Columbia 


JOINT APPENDIX TO BRIEFS 

1 IN THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT 
OF COLUMBIA 

Armand Villaret, an infant, 
by his next friend, Lyle A. 

Brookover, 

4505 - 46th Street, N. W. 

Washington, D. C. 

Plaintiff 
vs. 

Carroll W. Ruhl 
3233 Aberfoyle Place, 

N. W. Washington, D. C. 
and 

Abigail H. Villaret 
Wardman Park Hotel 
Washington, D. C. 

Defendants 

Filed Mar 19 1947 Charles E. Stewart, Clerk 


Civil Action No. 1184-47 
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Complaint for Negligence 

1. Jurisdiction of this cause is founded upon Section 
301, of Title 11, of the Code of Laws in and for the District 
of Columbia. 

2. The plaintiff is an infant and brings this suit by 
Lyle A. Brookover, his next friend. The plaintiff and the 
defendants are citizens of the District of Columbia. 

3. On December 20, 1946, on a public highway, in the 
State of Maryland (known as U. S. Route No. 1), the 
defendant, Carroll W. Ruhl, or the defendant, Abigail H. 
Villaret, or both defendants, negligently operated motor 
vehicles so as to cause the same to collide with each other. 

4. As a result the plaintiff, who was a passenger in 
the motor vehicle operated by the defendant, Abigail H. 
Villaret, was injured in that he was rendered unconscious, 

sustained a broken nose, and injuries to his face, 
2 head, and other parts of his body, and as a result of 
which his face and head have been permanently 
scarred and disfigured. 

Wherefore, the plaintiff demands judgment against the 
defendants, or either of them, in the sum of Ten Thou¬ 
sand ($10,000.00) Dollars, and costs. 

Thomas F. Burke 
Woodward Building 
Washington, D. C. 

John D. Sadler 
Chandler Building 
Washington, D. C. 

Attorneys for Plaintiff 





I 


Demand for Jury Trial 

The plaintiff demands a trial by jury of all of the issues 
involved in this proceeding. 

Thomas F. Burke 
John D. Sadler 

Attorneys for Plaintjiff 

• * * # 

3 Motion to Dismiss 

Comes now the defendant, Abigail H. Villaret by 
her attorneys and moves the Court to dismiss the 4^ove 
entitled cause for the following reason: 

i 

1. The Complaint fails to state a claim upon vtdiich 
relief can be granted. 

I 

Richard W. Galiher 
William E. Stewart, JIr. 
Attorneys for Defendant 

Abigail H. Villaret 
637 Woodward Buildpig 
Washington, D. C. 

# # * # 

I 

4 Stipulation 

It is hereby stipulated and agreed by and between 
counsel for the plaintiff and for the defendant, Abigail H. 
Villaret, that for the purposes of the Motion to Dismiss 
filed herein by the defendant, Abigail H. Villaret, and the 
Opposition filed thereto by the plaintiff, that at the time 
of the accident, which forms the subject matter of this 
proceeding, the defendant, Abigail H. Villaret, was at! the 
time thereof, covered by a policy of public liability insur¬ 
ance by -which the insurance carrier is obligated to pay on 
behalf of said defendant all sums which the said defendant 
may become obligated to pay by reason of liability im- 
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posed upon her by law for damages because of bodily 
injury sustained by any person caused by an accident aris¬ 
ing out of the use of the automobile operated by her at the 
time up to Ten Thousand ($10,000.00) Dollars for each 
person, and Twenty Thousand ($20,000.00) Dollars for 
each accident. 

John D. Sadler 
Chandler Building 
Washington, D. C. 
Attorneys for Plaintiff 

Thomas F. Burke 
Woodward Building 
Washington, D. C. 

Richard W. Galiher 
637 Woodward Building 
Attorneys for Defendant 
Abigail H. Villaret 

• • # * 


6 Order Denying Motion to Dismiss 

Upon consideration of the motion filed herein by 
the defendant, Abigail H. Villaret, to dismiss this cause, 
and the answer filed thereto by the plaintiff, and the mat¬ 
ter having been argued by counsel, it is this 30th day of 
June, 1947, by the court, 


Ordered, that the motion be, and hereby is, denied. 


James M. Proctor 
Justice 

No objection as to form: 

Richard W. Galiher, 

Attorney for defendant, 

Abigail H. Villaret 


* • * * 
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Statement of Points on Appeal 


1. The Court erred in denying the motion <bf the 
defendant to dismiss. 

Richard W. Galiher 
William E. Stewart, .iJr. 
Attorneys for Defendant 

Abigail H. Villa re! 

637 Woodward Building 
Washington, D. C. I 


Copy of the foregoing Statement of Points on Appeal 
was this 13 day of October, 1947, mailed, postage prepaid, 
to Thomas F. Burke, Esq., Woodward Building and [John 
D. Sadler, Esq., Chandler Building, attorneys for the plain¬ 
tiff. 

I 

William E. Stewart, Jr. 

Attorney for Defendant 
. Abigail H. Villaret. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9606. 


ABIGAIL H. VILLARET, Appellant, 

v ' 

v * i 

ARMAND VILLARET, an infant, by bis next friend, 
LYLE A. BROOKOVER, Appellee. 


Appeal From the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER STATEMENT OF THE CASE. 

| 

Appellee is a minor. He sustained personal injuries 
while riding as a passenger in an automobile operated by ! 
his mother (the Appellant) in the State of Maryland on 
December 20, 1946, when that automobile was in a collision 
with another automobile. By his next friend suit was 
brought on behalf of the minor in which were joined as 
defendants his mother and the operator of the other auto- j 
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mobile, the complaint alleging that he sustained his injuries 
because 

“the defendant, Carroll W. Ruhl, or the defendant, 
Abigail H. Villaret, or both defendants, negligently 
operated motor vehicles so as to cause the same to 
collide with each other.” (Jt. App. 2a) 

The parties stipulated that at the time of the collision 
the mother was proteced by a policy of public liability in¬ 
surance. (Jt. App. 3a) 

Appellant filed with the court below a Motion to Dismiss 
the Complaint upon the ground that the same failed to 
state a claim upon which relief could be granted (Jt. App. 
3a) and the low^er court denied the motion. (Jt. App. 4a) 

SUMMARY OF ARGUMENT. 

(1) No judicial authority of Maryland precludes this 
action. 

(2) The common law does not preclude this action. 

(3) When the reason for a rule ceases the rule itself 
ceases. 

(4) This action is maintainable in the District of Co¬ 
lumbia. 

Part 1 of Summary. 

There appears to be no statutory inhibition against the 
maintenance of an action of this kind in the State of Mary¬ 
land and the decisions of her courts which Appellant cites 
do not directly bear on the issue. Although Appellant says 
on pp. 12, 13 of her brief: 

“In no instance has the Court of Appeals of the State 
of Maryland where the general subject matter herein 
involved has been presented to it has that Court per¬ 
mitted such a suit to be maintained.” 
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She says on p. 7 of her brief: 

I 

“An examination of the decisions of the Appellate 
Court of the State of Maryland reveals that the Coujt 
has never been presented with the identical questiofi 
herein before this Court.” 


Appellant cites five Maryland cases. One of them, 
Furstenburg v. Furstenburg, 152 Md. 247; 136 A. 534, doejs 
not apply here as that case held a wife could not sue he^ 
husband for damages sustained in an automobile accidenj. 
Another, Reigger v. Bruton Brewing Co., 178 Md. 518; 1^ 
A. (2d) 99, involved a suit by a wife against her husband’js 
employer for injuries resulting from the husband’s neglij- 
gence. That is not the situation here. Another, David vj. 
David, 161 Md. 532; 157 A. 756, involved a suit by a married 
woman against a partnership of which her husband was a 
member. That also is not the situation here. Another case^ 
Schneider v. Schneider, 160 Md. 18; 152 A. 498, held that ^ 
mother could not maintain a suit against her minor ehilej 
for injuries arising in an automobile accident. This ha^j 
some semblance to the situation in this case but the quesj 
tion there differed from that here. Says the court: 


“It appears that a majority of Courts in which thd 
question has arisen have decided that a minor child] 
cannot maintain such an action against its parent—| 
a question differing somewhat from the one no?v\ 
decided.” (italics supplied) 


The final Maryland case cited by Appellant is Yost v.j 
Yost, 172 Md. 128; 190 A. 753. The Yost case was decided 
subsequent to the Schneider case. The Yost case does not 
expressly or impliedly decide that a child may not sue aj 
parent in a case of this kind. This was a maintenance suit 
brought by a minor, through his next friend, his mother, 
against his father for support. Holding that a minor child 
may not maintain an action for non-performance of the 
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moral duty of support or for neglect, the court said at 
page 134: 

‘•Apart from statutory regulation, however, a care¬ 
ful examination leads to the conclusion that a majority 
of the courts in which the question has arisen have de¬ 
cided that, as a general principle, such an action as this 
cannot be maintained by or on behalf of a minor child 
against its parent for non-feasance as to the perform¬ 
ance of moral duties of support, or for neglect. These 
acts, as distinguished from overt acts of tort, grow out 
of and pertain to the relation of parent and child. 
Stated differently, for acts of passive negligence inci¬ 
dent to the parental relationship, there is no liability 
(Italics supplied) 

The court distinguishes between overt acts of tort and 
acts of passive negligence incident to the parental relation¬ 
ship. Appellee construes the Yost case to mean that, 
for instance, if a parent failed to furnish a child with 
necessaries, such as medical or dental care or proper 
clothing or nourishment, and the child therebv sustained 
physical injury, the parent would not be liable because this 
would be a passive act of negligence incident to the paren¬ 
tal relationship. On the other hand what clearer overt act 
of tort against a child by a parent could there be than the 
negligent operation of an automobile and which would cer¬ 
tainly constitute active negligence. 

There being no statutory or other judicial pronounce¬ 
ment in Maryland disallowing a suit of this kind and if 
the suit seeks a remedy for a wrong the plaintiff is entitled 
to maintain it. As was said by the court in Kiijch v. Gold¬ 
man, 150 X. Y. 176, at p. 178: 

“While no precedent is cited for such an action, it does 
not follow that there is no remedy for the wrong, be¬ 
cause every form of action when brought for the first 
time must have been without a precedent to support 
it.” 


Part 2 of Summary. 


Appellant states: 

“ * * * that the general rule of the common law tvas 
and is that such a suit as instituted by the Appellee 
herein is not maintainable.” (Appellant’s brief, p. 112) 


If Appellant by the term general common law means the 
common law of England it would appear she is in error in 
this contention. 

Probably the best reasoned case upon this subject and 
one of the most frequently cited is Dunlap v. Dunlap,\ 84 
X. II. 352; 150 A. 905; 71 A. L. R. 1055. In that case hie 
plaintiff was an adult son of the defendant but was a minor 
when while working for his father a staging collapsed 
injuring him. The father carried employer’s liability 
insurance. The court in holding that disability of a chjild 
to sue his parent was imposed for the protection of family 
control and harmony and existed only where a suit might 
disturb family relations and therefore did not exist wh<£re 
liability in fact is transferred to a third party, said at 
p. 354: 

“There never has been a common law rule thaj a 
child could not sue its parent. It is a misapprehension 
of the situation to start with that idea, and to trhat 
the suits which have been allowed as exceptions tc| a 
general rule. The minor has the same right to redress 
for wrongs as anv other individuals.” 

Again in 39 Am. Jur. 735, et seq., is found this: 


“Although there is nothing in the English decisions 
to suggest that under the early common law a clijld 
could not sue its parent for a personal tort, it has be¬ 
come established by the weight of authority in this 
country that no such action can be maintained by the 
child. * * * It is said that the rule is not an absolute 
one, but exists only where the suit would disturb tjlie 
familv relations. * * * Where the parent has liability 
insurance, so that, as a practical matter, the suit is 
against the insurer rather than the parent, some courts 
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have been reluctant to deny to the child the right to 
maintain the suit. These courts take the position that 
in such a case there is no danger of a disruption of 
family unity or discipline, and that, therefore, the rule 
should be held inapplicable, under the maxim that 
‘when the reason for a rule ceases, the rule itself 
ceases.’ ” 

This court in Hughes v. President and Directors of 
Georgetown College, 76 U. S. App. D. C. 123, said at p. 125: 

“Therefore, when opinion among scholars who are 
not judges is uniform or nearly so and that among 
judges is in high confusion, the former gives direction 
to the law of the future, while the latter points pres¬ 
ently in all directions. In such circumstances scholarly 
opinion has more than merely persuasive effect. It is 
the safest guide for jurisdictions where the question 
has never been determined.” 

Again the court in the Dunlap case, supra, at p. 357 says: 

“And this situation is not a little suggestive of the 
answer in the often made assertion that lack of English 
cases proves a lack of right under English law. The 
glimpse those authors give us of the state of the 
English mind, points directly to the conclusion that the 
view there held was that the capacity of the child to sue 
the parent for tort was so clear that it would be super¬ 
fluous to do more than declare it. The actionable nature 
of the wrong is stated by Addison and by Clerk and 
Lindsall without comment; and what Pollock says upon 
the subject leads to the inevitable conclusion that the 
child has a power to sue. He calls attention to the rule 
prohibiting suits between husband and wife, because 
of the theory of legal unity, and warns that it is not 
to be applied here. Pollock on Torts, 128 note h.” 

From what the court says in the Dunlap case, supra, the 
state of the English mind as given by the authors was 
that the capacity of a child to sue the parent for tort was 
clear. It will also be noted in the foregoing quotation the 
court points out that the author Pollock in concluding that 
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the child has power to sue, also says the rule prohibiting 
suits between husband and wife is because of the theory 
of legal unity. That element of husband and wife is 
present in three of the five Maryland cases cited' by 
Appellant. j 

Part 3 of Summary. 

A maxim of the common law is Cessante Ratione Legis 


Cessat Ipsa Lex. When the reason for the rule ceases the 
rule itself ceases. The parties hereto stipulated for jthe 
purposes of the motion to dismiss that the mother (Appel¬ 
lant) was at the time of the accident covered by a policy 
of public liability insurance by which the carrier is obli¬ 
gated to pay on her behalf all sums which she may become 
obligated to pay by reason of liability imposed upon jier 
by law for damages because of bodily injuries sustained\by 
any person caused by accident arising out of the use of (he 
automobile operated by her at the time up to $10,000.00 (hr 
each person and $20,000.00 for each accident. (Jt. App. 3a). 
The complaint demands $10,000.00, (Jt. App. 2a) and tpe 
Appellee is thereby limited to a recovery not in excess jof 
that provided by the policy. 

The language of the court in the case of Lusk v. Lusk, 
113 W. Va. 17, 166 S. E. 538, is applicable here. In thjat 
case the court said: 

“But a different situation arises where the parent lis 
protected by insurance in his vocational capacity. * * * 
‘The law does not make fetishes of ideas,’ and we mujst 
not exalt this rule above ordinary common sense. ^A. 
maxim of the common law (and of the ages for that 
matter) is when the reason for a rule ceases the rule 
itself ceases (cesante ratione legis cessat ipsa lex). 
There is no reason for applying the rule in the instaijt 
case. This action is not unfriendly as between thie 
daughter and the father. A recovery by her is no los|s 
to him. In fact, their interests unite in favor of hejr 
recovery, but without hint of ‘domestic fraud and col¬ 
lusion’ (charged in some cases). There is no filial 
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recrimination and no pitting of the daughter against 
the father in this case. No strained family relations 
will follow. On the contrary, the daughter must honor 
the father for attempting to provide compensation 
against her misfortune.” 

In Dunlap v. Dunlap, supra, the court said at p. 367: 

“As often stated before, the sole debatable excuse 
advanced for the denial of the child’s right to sue is 
the effect a suit would have upon discipline and family 
life. If, therefore, the situation is such that the suit 
will not affect those matters at all, the reason for the 
theory fails and it should not be applied. There is 
such a situation here. # # * If the insuring policy is in 
the usual form, it not only relieves the father from 
liability to pay the judgment, but also takes from him 
both the duty and the right to interfere with the de¬ 
fense of the action in any way.” 

Even in the case of Luster v. Luster, 299 Mass. 480; 13 
X. E. (2d) 43S; 101 A. L. R. 1231, where a minor sued his 
father for injuries sustained when struck by a truck oper¬ 
ated by the father and from which Appellant quotes at 
length, the court also said: 

“Among the multitude of personal injury cases 
which fill our own reports no case of this kind has 
been found, nor have we discovered that such cases 
have ever been entertained in England. But beginning 
in 1891 and continuing to the present an overwhelming 
weight of authority has been built up in this country 
against the maintenance of such actions on the ground 
of public policy. * * * We are aware that the majority 
rule has been criticized by some commentators; that 
text writers are not all in agreement upon it; that it 
has been doubted and distinguished by a majority of 
the court in the recent tlioroughlv considered case of 
Dunlap v. Dunlap, S4 N. H. 352; and that in several 
of the leading cases there are vigorous dissents. 
Nevertheless, we believe that, as applied to a case like 
this, the principle of the American decisions is sound. 
* * * It is difficult to see how the fact, if it be a fact, 
that the defendant carried liability insurance covering 




9 


i 


this accident can impose a liability where none wcjuld 
otherwise exist. * * * The proceeding is still in thejory 
an adversary one, and for various reasons it may be 
such in fact. * # * But although this question has bfeen 
argued, the record does not show that there was insur¬ 
ance in fact, and of course does not show that if there 
was, the amount was sufficient to cover possible liaqil- 
iiij, and this question does not appear to have been 
open before the trial judge. We need not now pass 
with finality upon it.” (Italics supplied) 

The plaintiff below was the victim of the negligence of 
one or the other of the defendants, or both of them. 3}ie 
should not be denied the right to compensation through 
what the court in the Lusk case, supra, says would make 
fetishes of ideas and exalt the rule above ordinary conmujm 
sense. I 

* • I 

This court in the Georgetown College case, supra, at £>. 
128 said: 

“Nor should the legal form in which the charitable 
institution is cast create immunity.” 

I 

The legal form in which Appellant is cast should licit 
create immunity if there is a third party (the insurer) whp 
would be the real beneficiary of the application of the rulje 
Appellant urges. If an insurer wishes to absolve itself ojf 
liability in a case of this kind the way to do that would bp 
to so provide in the policy itself. 

In this case to permit Appellant to urge the legal fornj 
in which she is cast to escape liability would in effect yield 
advantage solely to the insurance carrier. The rule was 
never intended to serve this purpose. 

I 

Part 4 of Summary. 

Although as Appellant points out in her brief the par-| 
ticular point involved herein presents a novel one to this | 
court for its determination, there is no reason whv this ac-1 
tion should not be maintainable in this jurisdiction. Appel¬ 
lant contends that the allowance of an action of this kind 
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militates against sound public policy and tends to break up 
the integrity and unity of the family relation. This is the 
reason given for the rule by those courts where it has been 
applied. An enlightening discussion of Appellant’s theory 
is found in the case of Rozzell v. Rozzell, 281 N. Y. 106, 
which was a suit by a minor against his sister for injuries 
sustained when an automobile operated by her was in colli¬ 
sion with another car. Recovery was had, the judgment 
was unanimously affirmed by the Appellate Division and in 
affirming the latter the New York Court of Appeals said: 

“Asa ground for reversal, the defendant asserts that 
the action is not maintainable because public policy for¬ 
bids. Neither the Constitution, statutes, nor judicial 
decisions of the State directly or by fair implication 
declare any State policy against which the maintenance 
of such an action offends. In the absence of such a 
declaration, it is asserted that such an action should 
not be permitted because litigation between brothers 
and sisters seriously disturbs the family relationships 
and is destructive of the family unit, which is still the 
basis of society, and, if permitted, will be a prolific in¬ 
centive to fraud, especially in personal injury cases 
where the owner or operator of the automobile is pro¬ 
tected bv insurance from liabilitv. 

“The family has been for centuries the fundamental 
unit of society. The modern family, however, is far 
different in structure, status and internal social and 
legal relationship than the family of ancient times. * * * 
Legal prohibitions alone will not hold together the fam¬ 
ily life. * # # Family ties between brother and sister 

* V 

are as strong today as ever. If permitting a suit by a 
brother against a sister to recover for injuries received 
by the former through the tortious negligence of the 
latter is to tear asunder the ties that sustain the family 
unit, as predicted by appellant, then it must indeed be 
held together by a slender thread. Under present day 
realities unrelated to bygone traditions, the past ought 
not to dictate legal relations between them. # * *' 

“It is also urged that the courts should wait until 
there is legislative sanction for such an action. (Mertz 
v. Mertz, 271 N. Y. 466). There is no rule of law exist¬ 
ing today in this state by which actions between 
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brothers and sisters for tortious negligence may nqt be 
maintained. We are not changing any existing rule of 
law or modifying or upsetting any judicial decision* It 
is not necessarily the function of a court to refusie to 
declare a rule of conduct until the economic and social 
order of the day forces its declaration by the state. The 
genius of the common law lies in its flexibility and its 
adaptability to the changing nature of human affairs 
and in its ability to enunciate rights and to provide 
remedies for wrongs where previously none had been 
declared. * * * Legalistic doctrines and ancient tradi¬ 
tions like those of identity of husband and wife and 
family unity between parent and child and other num¬ 
bers of the household and intimate legal or social ijela- 
tionship between others as affecting the question or, the 
propriety for allowing suit for personal injuries by one 
against another are and have been vanishing withlthe 
advent of modern means of transportation and the 
spread of insurance against liability of the wrongdoer 
and protection for the sufferer. We cannot bury our 
heads in the sand and ignore the new tendencies land 
conditions so notorious. Insurance as protection to 
the sufferer is now a matter of common knowledge. Of 
course, that fact alone creates no right to sue where one 
otherwise would not exist. * * * (Italics supplied) 

i 

There is no federal general common law. Erie R. Cq. v. 
Tompkins, 304 U. S. 64; 58 S. Ct. 817. In local matters s^ich 
as this the Federal Court since the Erie case, supra, follows 
the judicial pronouncement of the state involved whether 
that pronouncement be statutory or judicial decision. 
However, as Appellant says on p. 4 of her brief: 

1 

“It is believed that this case presents a new question 
to this Court and further that Appellant’s main pqint 
has not actually been determined by the highest court 
of the State of Maryland.” 

Therefore, what course should this court pursue in the 
absence of any judicial directive from the State of Mary¬ 
land? The Erie ease, supra, does not say what a Federal 
Court should do with reference to a local matter untouched 
by local judicial authority. In these circumstances this [is- 
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sue should be decided by this court in accordance with its 
doctrine in Lisner v. Hughes, 49 App. D. C., where at p. 41, 
this court said: 

. “Except as ‘repealed by express statutory provi¬ 
sion, oi v modified by inconsistent legislation, or where it 
has become obsolete or unsuited to our republican form 
of government, the common law of England in all its 
branches, both civil and criminal, remains today the 
law of the District of Columbia, and it has been re¬ 
peatedly so held’.” 

Even if the common law rule were otherwise then for the 
reasons set forth in Part 3 of this Summary, the reason for 
the rule in this case having ceased the rule itself should 
cease. 

The economic and social order of a modern world would 
suggest the abandonment of the application of Appellant’s 
theory in a case like this even if in the past it had been the 
pronouncement of this court but which it has not been. The 
world moves on and devices become available which nega¬ 
tive the wisdom of the application of some fictions of the 
law which in given cases, as here, might not be applied with 
reason. 

CONCLUSION. 

It is respectfully submitted that the lower court properly 
denied the defendant’s motion to dismiss and that its action 
should be affirmed. 

John D. Sadler, 

Chandler Building, 
Washington, D. C. 

Thomas F. Burke, 
Woodward Building, 
Washington, D. C., 

Attorneys for Appellee. 



